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held a note against Hughes, secured by a chattel mortgage on the automobile. 
Neither party knew that Hughes had stolen the automobile until after the defend- 
ant had surrendered the note and released the mortgage. After the automobile 
was returned to its true owner, the plaintiff sued to recover the money paid. 
Held, that the plaintiff could not recover. Gaffner v. American Finance Co. 
(1922, Wash.) 206 Pac. 916. 

As between parties having equal equities, one of whom must suffer, the loss 
should lie where it has fallen. Ex parte Richard & Thalheimer (1913) 180 Ala. 
580, 61 So. 819; Atlantic Coast Line Ry. v. Schirmer (1910) 87 S. C. 309, 69 
S. E. 439; Walker v. Conant (1888) 69 Mich. 321, 37 N. W. 292; Woodward, 
Quasi-Contracts (1913) 39; Keener, Quasi-Contracts (1893) 66; Costigan, 
Change of Position as a Defense (1907) 20 Harv. L. Rev. 205, 216; (1893) 7 
ibid. 241; (1908) 8 Col. L. Rev. 404. 

Specfic Performance — Mutuality — Oil Leases. — In an action to obtain speci- 
fic performance of an agreement to execute an oil lease, it appeared that the 
lease placed the plaintiffs under a duty to start drilling for oil on the premises 
within six months and to make certain small payments to the defendants. The 
plaintiffs were also given the power and privilege to surrender the lease at any 
time. Held, that the defendants could not be forced to execute the lease since it 
lacked mutuality. Dabney v. Key (1922, Calif. App.) 207 Pac. 921. 

The above type of lease, frequently used in oil and mineral development, is 
usually held to lack mutuality and therefore not specifically enforceable. Advance 
Oil Co. v. Hunt (1917) 66 Ind. App. 228, 116 N. E. 340; Watford Oil 6- Gas 
Co. v. Shipman (1908) 233 111. 9, 84 N. E. 53; contra, Guffey v. Smith (1915) 
237 U. S. 101, 35 Sup. Ct. 526, departing from Rutland Marble Co. v. Ripley 
(1869, U. S.) 10 Wall. 339; see Comments (1917) 27 Yale Law Journal, 261; 
Ames, Mutuality in Specific Performance (1903) 3 Col. L. Rev. i. 

Torts — Negligence^— Attractive Nuisance.— The defendant had on his land 
a poisonous pool of water. Its appearance was similar to a swimming pool, the 
water being clear and appearing to be pure. Two children of the plaintiff, 
eight and eleven years old, came on the defendant's land, went into the pool, 
were poisoned and died. Held, (three judges dissenting) that, as the children 
were trespassers, the plaintiff could not recover, since the pool did not constitute 
an attractive nuisance. United Zinc & Chemical Co. v. Britt (1922, U. S.) 42 
Sup. Ct. 299. 

This case is in accord with the tendency of the federal courts to limit the 
doctrine of attractive nuisance to turn-tables and dangerous machinery only. 
Erie R. R. v. Hilt (1917) 247 U. S. 97, 38 Sup. Ct. 435; Nat'l. Metal Edge Box 
Co. v. Agostini (1919, C. C. A. 2d) 258 Fed. 109; see (1921) 19 Mich L. Rev. 
450. Some courts have extended the doctrine to other situations, but few have 
applied it to natural conditions, such as a pond or body of water. Szvarts v. 
Akron Waterworks Co. (1907) 77 Ohio St. 235, 83 N. E. 66; Thompson v. III. 
Cent. Ry. (1913) 105 Miss. 636, 63 So. 185; contra, Kansas City v. Siese (1905) 
71 Kan. 283, 80 Pac. 626. For variations in the extent of this doctrine, see 
(1922) 31 Yale Law Journal, 556; (1921) 31 ibid. 102; (1921) 30 ibid. 870. 

Torts — Malicious Prosecution for Actions not Involving Arrest or 
Seizure. — The defendant maliciously and without probable cause brought nine 
successive suits against the plaintiff, all of which terminated unsuccessfully. The 
defendant did not at any time cause the arrest of the plaintiff or seizure of his 
goods. The plaintiff brought an action for malicious prosecution. Held, that 
the plaintiff could recover. Shedd v. Patterson (1922, 111.) 134 N. E. 705. 

Some American courts adhere to the English rule that an action for malicious 
prosecution cannot be maintained in the absence of arrest of person or seizure 
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of property. Jerome v. Shaw (1916) 172 N. C. 628, 90 S. E. 764; contra, 
Peerson v. Ashcraft Cotton Mills (1917) 201 Ala. 348, 78 So. 204. It has been 
suggested that the element of seizure or arrest should not be decisive in the 
presence of all the other required elements. (1918) 32 Harv. L. Rev. 85; (1918) 
16 Mich. L. Rev. 653. This view has found recent support. Teesdale v. Licb- 
schwager (1921) 44 S. D. 58, 182 N. W. 314; Peerson v. Ashcraft, supra; contra, 
Jerome v. Shaw, supra; Pye v. Cardwell (1920, Tex. Civ. App.) 224 S. W. 542 
(six successive suits). Illinois formerly refused an action in the absence of 
arrest or seizure. Smith v. Mich. Buggy Co. (1898) 175 111. 619, 51 N. E. 569. 
It has limited this rule, however, to ordinary civil actions and has held that a 
malicious and unfounded petition in bankruptcy was actionable, even though 
proceedings were quashed before appointment of a receiver. Norin v. Scheldt 

(1921) 297 111. 521, 130 N. E. 791. The instant case represents a strengthening 
of the desirable tendency to restrict the rule denying relief. (1921) 30 Yale 
Law Journal, 310. 

Unfair Competition — Use of the Trade-Name of Another May Be 
Enjoined. — For over fifty years the plaintiff manufactured and sold a pepper- 
sauce known as "Tobasco." The defendant used the word "Tobasco" to describe 
a pepper-sauce made by him, and the plaintiff sought an injunction. Held, that 
the use of "Tobasco" as the name of the sauce should be enjoined, but that the 
defendant was privileged to state that his sauce was made from Tobasco peppers. 
Trappey v. Mcllhenny Co. (1922, C. C. A. 5th) 281 Fed. 23. 

The use by one manufacturer of a name or a mark which misleads the public 
into believing that an article manufactured by it is manufactured by another is 
an actionable wrong. Salmond, Torts (5th ed. 1920) sec. 151. Thus a taxicab 
company was enjoined from imitating a characteristic marking already in use. 
American Yellow Taxi Operators v. Diamond (1922) 202 App. Div. 490, 195 N. Y. 
Supp. 140; (1920) 29 Yale Law Journal, 698. See Eagle Pencil Co. v. Baehr 
(1922; Sup. Ct.) 118 Misc. 571, 19s N. Y. Supp. 59; Goldin v. Clarion Photoplays 

(1922) 202 App. Div. 1, 195 N. Y. Supp. 455; Royal Baking Powder Co. v. 
Federal Trade Commission (1922, C. C. A. 2d) 281 Fed. 744. The law properly 
protects ingenious devices and names from competitors. See Comments (1921) 

31 Yale Law Journal, 93; (1920) 33 Harv. L. Rev. 617; Haines, Efforts to 
Define Unfair Competition (1919) 29 Yale Law Journal, i, 8. 

Wills — Descent and Distribution — Presumption of Death of Absent 
Devisee. — While the plaintiff was absent and unheard from for more than eight 
years the estate of his father, under whose will he was a devisee, was settled, 
and thereafter at the instance of another devisee, a partition was decreed. The 
court found that the plaintiff was no longer living and consequently his estate 
passed to the other devisees as his heirs at law, no provision being made for him 
upon his return. The plaintiff sued to set aside the decree for fraud and want 
of jurisdiction. Held, that his rights were not extinguished as against the 
parties to the record who were chargeable with notice of his interests. Eddy v. 
Eddy (1922) 302 111. 446, 134 N. E. 801. 

The court reached this result on the analogy of cases dealing with a grant 
of administratio'n upon the estate of a person in fact living. Scott v. McNeal 
(1894) 1 54 U S. 34, 14 Sup. Ct. 1 108; cf. Blinn v. Nelson (1911) 222 U. S. I, 

32 Sup. Ct. 1. It has usually been held, however, that a decree of distribution, 
containing a finding of death of a distributee, concludes the rights of all parties 
unless an appeal is taken within the time limited by statute, or otherwise set 
aside in some proper proceeding. Hurt v. Hurt (1853, S. C.) 6 Rich. Eq. 114. 
In attacking the original decree the plaintiff in the instant case used the proper 
method. For a discussion of the effectiveness of a judgment against claims of 
a supposedly dead absentee, see Comments (1918) 27 Yale Law Journal, 943. 



